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I.     NATURE,  EXTENT  AND  DELEGATION  OF  POWER 
A.   The  Right  of  Eminent  Domain 

"Private  property  shall  not  be  taken 

(A)  or  damaged  for  public  use  without  just  compensa- 
tion having  been  first  made  to  or  paid  into  court 
for  the  owner."  Art.  III,  Sec,  14,  Constitution 
of  Montana. 

"No  person  shall  be  deprived  of  life, 

(B)  liberty,  or  property  without  due  process  of  law." 
Art.  Ill,  Sec.  27,  Constitution  of  Montana. 

A  state  may,  in  view  of  its  natural 

(C)  advantages  and  resources  and  necessities,  legis- 
late in  such  a  way,  exercising  the  power  of 
eminent  domain,  that  these  advantages  and  resources 
may  receive  the  fullest  development  for  the  general 
welfare,  the  laws  being  general  in  their  operation. 
B.  A.  &  P,  Ry.  v,  M.  U.  Ry.  16  Mont.  504,  527  Pac. 
232  (1895). 
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The  state  has  an  inherent  political  right, 

(A)  pertaining  to  sovereignty  and  founded  on  what  has 
been  expressed  to  be  a  "common  necessity  and  in- 
terest", to  appropriate  the  property  of  individuals 
to  great  necessities  of  the  whole  community  where 
suitable  provision  is  made  for  compensation.   There 
is  a  rule  of  construction,  sustained  by  the  great 
weight  of  well-considered  authority,  to  the  effect 
that  this  power  to  take  the  property  of  private 
citizens  or  corporations  for  public  use  must  be 
exercised  and  can  be  exercised  only  so  far  as  the 
authority  extends,  either  in  terms  expressed  by  the 
law  itself,  or  by  implication  clear  and  satisfactory, 
B.  A.  &  P.  Ry.  v.  M.  U.  Ry.,  16  Mont.  504,  537  Pac. 
232  (1895) o 

Under  R.  C.  M.  1947,  Sec.  93-9904,  the  State 
has  expressly  consented  to  be  sued  under  such  cir- 
cumstances, when  eminent  domain  proceedings  are  to 
be  brought  against  state  lands , 

School  lands  which  were  granted  to  the  state 

(B)  by  section  10  of  the  Enabling  Act  for  common  school 
purposes,  cannot  be  acquired  by  condemnation  pro- 
ceedings.  State  ex  rel.  Galen  v.  District  Court. 
42  Mont.  105,  112  Pac.  706  (1910). 


The  right  to  take  private  property  from  its 
(A)       owner  against  his  will  can  only  be  invoked  pursuant 
to  law,  and  there  must  always  be  a  rigorous  compli- 
ance with  its  provisions  when  this  right  is  sought 
to  be  exercised,  and  authority  for  the  exercise  of 
such  right  imist  be  clearly  expressed  in  the  law  be- 
fore it  will  be  allowed.   State  ex  rel,  McMaster 
et  al,  v.  District  Court  et  al.  80  Mont.  228,  231, 
260  Pac„  134  (1927), 

The  right  of  eminent  domain  does  not  depend 
(I3,)       for  its  existence  on  a  specific  grant  in  the 

Constitution.  It  is  inherent  in  sovereignty  and 
exists  in  a  sovereign  state  without  any  recogni- 
tion of  it  in  the  Constitution.  State  et  al.  v. 
Aitchison  et  al.,  96  Mont.  335,  30  P .  2d  805,  (1934). 

The  jurisdiction  of  courts  over  eminent  domain 
(0)       proceedings  is  wholly  statutory,  and  no  court  has 

jurisdiction  in  such  matters  except  and  in  so  far  as 
it  is  given  jurisdiction  by  the  provisions  of  statute. 
When  the  right  of  eminent  domain  is  invoked,  the  pro- 
visions of  the  law  granting  the  right  must  be  complied 
with.  Housing  Authority  v.  Bjork  et  al.,  109  Mont. 
552,  556,  98  P.  2d  324  (1940). 
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B„   Power  of  the  Highway  Commission 

Under  R.  Co  M.  1947,  Section  32-1615, 

(A)  the  power  to  exercise  the  right  of  eminent  domain 
to  obtain  a  right  of  way  for  a  state  highway  is 
lodged  with  the  state  highway  commission,  to  be 
exercised  in  the  name  of  the  state  upon  direction 
of  the  state  highway  commission  to  the  attorney 
general  or  a  county  attorney.   There  is  nothing 
in  the  statute  to  indicate  that  this  power  should 
be  divided  with  any  other  public  body,  and  it  is 
exclusively  in  the  state  highway  commission. 
State  ex  rel,  McMaster,  et  al,  v.  District  Court 
et  al.,  80  Mont.  228,  237,  260  Pac.  134  (1927). 

The  commission  is  not  empowered  to  dis- 

(B)  continue  or  abandon  a  county  road  superseded  by 
a  state  highway.   The  power  to  lay  out  and  es- 
tablish, construct  or  maintain  highways  does  not 
confer  power  to  vacate  them.   State  et  al.  v. 
Hoblitt  et  al.  87  Mont.  403  288  Pac.  181  (1930). 
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The  above  was  expressly  overruled  by  State 
""(A)       ex  rel,  State  Highway  Commission  et  al .  .  v. 

District  Court  et  al . .  105  Mont.  44,  49  69  P  2d 
119  (1937).   The  court  held  that  the  above 
decision  only  applied  to  county  roads  and  not 
state  highways.  Where  the  highway  commission 
is  empowered  to  do  all  things  necessary  to  ob- 
tain the  federal  aid  to  build  roads,  the  com- 
mission would  have  the  power  to  comply  with  such 
changes  in  any  established  route  as  might  be  ad- 
vised by  federal  authorities. 

The  highway  commission  is  granted  full  power 
(B)      to  lay  out  and  establish  roads,  to  relocate,  alter, 
widen,  or  vacate  an  existing  road,  and  to  do  what 
is  necessary  to  eliminate  dangerous  places  in  the 
road,  and,  if  more  land  is  necessary,  they  are  em- 
powered to  acquire  it  either  by  purchase,  donation, 
or  condemnation,  and  to  do  what  is  essential  to  the 
proper  construction  of  the  road.  No  limitation  is 
placed  on  the  powers  of  the  highway  commission  in 
respect  to  land  over  which  a  waterway  or  creek  may 
flow.  If  the  location  is  such  that  the  waterway 
would  cross  the  road  at  a  number  of  places  and  make 
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necessary  the  building  of  several  bridges  or  cul- 
verts, it  would  be  economy  and  good  public  policy 
to  procure  additional  land  and  divert  the  waterway 
over  it,  paying  to  landowners  such  damages  as  they 
may  sustain.  No  reason  is  seen  "Why  the  highway 
commission  under  the  general  grant  of  powers  may 
not  do  so ,   State  ex  rel.  Livingston  v.  District 
Court,  90  Mont,,  191,  197,  300  Pac.  916  (1931). 

Citing  State  ex  rel,  McMaster  v.  District 
(A)       Court ,  80  Mont.  228,  260  Pac.  134,  137).  Under 
this  section  (R.C.M.,  1947,  Section  32-1615)  the 
power  to  exercise  the  right  of  eminent  domain  to 
obtain  a  right  of  way  for  a  state  highway  is 
lodged  with  the  state  highway  commission,  to  be 
exercised  in  the  name  of  the  state  upon  direction 
of  the  state  highway  commission  to  the  Attorney 
General  or  a  county  attorney.   There  is  nothing 
in  the  act  to  indicate  that  this  power  should  be 
divided  with  any  other  public  body,  and  it  is  ex- 
clusively in  the  state  highway  commission.  A 
power  company  or  other  body  cannot  condemn  land 
to  relocate  a  state  highway,  as  this  poorer  rests 
exclusively  with  the  state  highway  commission. 
State  ex  rel.  Bartholomew  v.  District  Court  126 
Mont.  183,  248  P.  2d  215  (1952). 


C ,   Public  Use. 

It  is  well  established  that  if,  in 
(A)       point  of  law,  a  use  is  public,  the  fact  that  not 
many  persons  will  enjoy  the  use  is  not  material. 
The  character  of  a  way,  whether  it  is  public  or 
private,  is  determined  by  the  extent  of  the  right 
to  use  it,  and  not  by  the  extent  to  which  that 
right  is  exercised.   If  all  the  people  have  the 
right  to  use  it,  it  is  a  public  way,  although 
the  number  who  have  occasion  to  exercise  the  right 
is  very  small.   B.  A.  &  P.  Ry.  vB  M,  U.  Ry0  16 
Mont.  504,  41  Pac.  232  (1895). 

The  character  of  a  way,  whether  public  or 
(B)       private,  is  determined  by  the  extent  of  the  right 

to  use  it,  and  not  by  the  extent  to  which  that  right 
is  exercised,  and,  where  statutes  authorize  the 
opening  of  a  road  from  a  public  highway  through  the 
lands  of  one  or  more  private  owners  to  the  lands  of 
another  for  general  road  purposes,  and  which  road 
the  public  generally' has  the  right  to  travel,  al- 
though others  than  the  applicant  may  have  slight 
occasion  to  do  so,  they  are  by  the  great  weight  of 
authority  held  not  to  contravene  the  14th  Amendment, 
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but  to  be  valid  enactments,  Komposh  vs.  Powers  et  al., 
75  Mont.  493,  244  Pac.  298  (1926). 

An  Act  which  attempts  to  take  private 

(A)  property  for  a  private  use  is  unconstitutional. 
Private  property  without  the  owner's  consent  can- 
not be  taken  for  the  private  use  of  another  without 
violating  the  14th  Amendment  to  the  Constitution  of 
the  United  States.  The  legislature  cannot,  by  its 
mere  fiat,  transform  that  which  is  in  truth  a  pri- 
vate use  into  a  public  use,  but  must  leave  to  the 
courts  the  determination  as  to  whether  a  particular 
use  is  public  or  private.  The  court,  must,  among 
other  things,  by  statute,  in  a  condemnation  proceed- 
ing, determine  whether  or  not  the  use  for  which  the 
property  is  sought  to  be  appropriated  is  a  public 
use,  within  the  meaning  of  the  laws  of  the  state, 
Komposh  v.  Powers,  et  al,  75  Mont.,  493,  244  Pac, 
298  (1926),  affirmed  (1927)  Powers  v.  Komposh,  48 

S  Ct.  156,  275  U.  So  504,  72  L,  Ed.  396. 

It  is  for  the  legislature  to  determine,  in 

(B)  the  first  instance,  the  question  whether  the  use  for 
which  it  is  proposed  to  make  the  condemnation  is  a 
public  use.   But  this  determination  is  not  final. 
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Whether  a  particular  use  is  public  or  not  is  ulti- 
mately a  question  for  the  judiciary. 

Whether  the  power  of  eminent  domain  shall 
be  put  in  motion  for  any  particular  purpose,  and 
whether  the  exigencies  of  the  occasion  and  the 
public  welfare  require  or  justify  its  exercise, 
are  questions  which  rest  entirely  with  the  legislature, 
The  use  for  which  land  is  to  be  taken  having  been 
determined  to  be  a  public  use,  the  quantity  which 
shall  be  taken  is  a  legislative  question.   State 
et  alv  v.  Aitchison  et  al.,  96  Mont.  335,  30  P 
2d  805,  (1934)= 


II.    COMPENSATION 

A.   Total  Take  -  Market  Value 

The  market  value  of  the  land  is  de- 
(A)       fined  as  the  price  that  would  in  all  probability 
result  from  fair  negotiation,  where  the  seller  is 
willing  to  sell  and  the  buyer  desires  to  buy, 
(Factors  which  may  be  taken  in  consideration  to 
arrive  at  the  market  value  are: 

(a)  Amount  of  business  done. 

(b)  Value  of  improvements  taken 
as  a  whole. 

(c)  Various  uses  to  which  the 
property  is  adapted. 

(d)  Location  of  the  land. 

(e)  The  character  of  the  sur- 
roundings, ) 

State  et  al.,  v.  Peterson,  et  al.,  134  Mont.  52,  70, 
71,  72,  328  P  2d.  617  (1958). 
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The  test  to  be  applied  by  the  jury: 

(A)  "What  is  the  market  value  of  the  land  condemned  for 
any  commercial  use  of  its  own  in  the  immediate 
present  or  reasonable  anticipation  in  the  near  future? 
You  may  not  consider  the  probable  future  value  of  the 
property  nor  speculative  inquiries  to  possible  future 
uses  under  altered  conditions."  State  et  al. ,  v. 
Bradshaw  Land  &  Livestock  Co.  99  Mont.  95,  43  P.  2d 
674  (1935) o 

B„  Offers  of  Sale 

Prior  offers  for  the  land  in  question,  of- 

(B)  fered  as  evidence  of  enhancement  of  value  of  land  in 
the  neighborhood,  is  properly  excluded  as  hearsay 
evidence.   The  value  of  the  land  must  be  based  on 
evidence  more  certain  than  offers  made  by  persons  who 
are  not  parties  to  the  proceedings  or  witnesses  on 
the  trial,   Yellowstone  Park  Ry.  Co.  v.  Bridger  Coal 
Co,,  et  al.,  34  Mont.  545,  557,  558,  87  Pac.  963 
(1906).   See  also;   Gallatin  Valley  Elec.  Ry.  v, 
Neible,  etal . ,  57  Mont,  27,  41,  186  Pac.  689,  (1919). 
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What  land  has  been  offered  for  by  one  not 
a  party  to  the  suit  is  not  a  criterion  of  the  market 
value,  and  the  evidence  of  such  offer  is  inadmissible 
for  the  very  obvious  reason  that  the  offer  is  not 
made  by  one  under  oath  and  subject  to  cross -examina- 
tion o  An  offer  to  sell  stands  upon  precisely  the 
same  footing  as  an  offer  to  purchase,  and  evidence  of 
either  is  objectionable  upon  the  ground  stated.  The 
right  mode  of  proving  value  is  to  take  the  sworn 
opinions  of  those  who  are  shown  to  be  competent  to 
give  opinions  on  the  subject,  and  let  them  be  cross- 
examined  as  to  the  foundation  of  their  opinions, 
their  means  of  knowledge,  and  the  motives  prompting 
them.   The  reception  of  evidence  of  private  offers 
to  sell  or  purchase  stands  upon  an  entirely  different 
footing  from  evidence  of  actual  sales  between  indivi- 
duals or  by  public  auction,  and  also  upon  a  different 
footing  from  bids  made  at  auction  sales,  Helena 
Fower  Transmission  Co,  v,  McLean  38  Mont,  388,  392 
99  Pac,  1061  (1908), 
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C.  Most  Valuable  Use 

The  owner  has  the  right  to  obtain  the 

(A)  market  value  of  the  land  based  upon  its  availability 
for  the  most  valuable  purpose  for  which  it  can  be 
used,  whether  so  used  or  not,  but  to  be  available 
for  a  purpose,  means  capable  of  being  used  for  that 
purpose,  and,  as  the  market  value  at  the  date  of 
the  summons  controls,  the  land  must  be  shown  to  have 
been  marketable  at  the  time  for  the  purpose  stated; 
the  showing  must  be  that  the  use  is  one  to  which 
the  land  may  reasonably  be  applied,  such  as  would 
probably  affect  a  purchaser.   State  et  al.  v. 
Hoblitt  et  al.,  87  Mont,  403,  413,  288  Pac.  181 
(1930). 

Speculative  uses,  remote  and  con- 

(B)  jectural  possibilities,  are  not  to  be  taken  into 
consideration,  as  the  land  must,  at  the  date  of  the 
summons,  have  been  "available"  for  the  more  valuable 
use  shown.  The  witnesses,  in  forming  their  opinions 
as  to  the  market  value,  may  take  into  consideration 
the  most  advantageous  use  to  which  the  property  may 
be  applied,  having  reference  to  existing  and  pros- 
pective conditions  in  the  community  (and  as  soon  as 
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reasonably  practicable  under  the  circumstances) . 
State  et  al  v,  Hoblitt  et  al.,  87  Mont,  403,  415, 
288  Pac.  181  (1930), 

The  compensation  to  the  owner  is  to  be  es- 

(A)  timated  by  reference  to  the  uses  for  which  the 
property  is  suitable,  having  regard  to  the  exist- 
ing business  or  wants  of  the  community,  or  such 
as  may  be  reasonably  expected  in  the  immediate 
future.  However,  if  the  use  contended  for  be 
merely  an  intended  use  resting  in  the  whims  or 
hopes  or  plans  of  the  owner,  and  is  not  a  use 
springing  from  the  special  adaptation  of  the  property 
and  recognized  as  of  present  marketable  value,  then 
the  mere  fact  that  the  property  might  be  susceptible 
to  such  future  use  is  too  unsubstantial  and  proble- 
matical to  be  an  element  in  estimating  damages. 
State  et  al.  v.  Bradshaw  Land  &  Livestock  Co.  99 
Mont.  95,  43  P.  2d  674  (1935). 

D.   Partial  Take  --  Benefits 

General  and  neighborhood  benefits  resulting 

(B)  to  the  owner  in  common  with  others  may  not  be  set 

-14- 


off  against  the  damages  to  the  owner.   The  benefits 
which  may  be  deducted  must  be  special  or  local,  or 
such  as  result  directly  and  peculiarly  to  the  par- 
ticular tract  of  which  a  part  is  taken.   These 
include  (1)  a  physical  improvement  of  the  property 
in  question  or  (2)  the  conferring  upon  the  property 
of  some  right  or  privilege,  which  becomes  appur- 
tenant thereto  and  renders  the  property  more 

if. 

valuable =.  In  other  words,  these  benefits  are  such 
that  they  could  not  be  taken  from  the  property  at 
some  future  date  without  payment  to  the  owner 
therefor  of  compensation „  Gallatin  Valley  Electric 
Ry.  v,  Neible  et  alo ,  57  Mont.  27,  186  Pac,  689 
(1919)  . 

Evidence  of  neighborhood  or  community  bene- 

(A)  fits  resulting  from  the  construction  of  the  highway 
may  not  be  considered  by  the  jury.   State  et  al  v. 
Bradshaw  Land  &  Livestock  Co.  99  Mont,  95,  43  P .  2d 
674  (1935).   See  also:   Gallatin  Electric  Ry,.v, 
Neible,  57  Mont.  27,  186  Pac.  689.  (1919), 

The  defendant  should  not  be  charged  with  a 

(B)  benefit  which  his  neighbor  received  gratis.   To  hold 
that,  in  addition  to  yielding  his  land,  the  defendant 

-15- 


must  be  charged  by  the  appropriator  for  benefits  not 
peculiar  to  himself,  but  common  to  the  general  public, 
would,  in  effect,  be  taking  his  property  without  due 
process  of  law  (just  compensation) .   Gallatin  Valley 
Electric MRy,  v.  Neible  etal.,  57  Mont,  27,  38,  39, 
186  Pac.  689  (1919), 
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E*   Partial  Take  -  Damages  -  Decrease 
in  Value  of  Remainder 

(Construing  93-9912  (2)  -  Ordinarily 

(A)  damages  may  be  awarded  only  for  injury  done  to  the 
particular  lot  or  tract  of  land  from  which  the 
right  of  way  i&  taken,  and  the  depreciation  in 
value  of  the  remainder  of  the  particular  tract, 
regardless  of  what  other  lands  the  owner  may 
possess,  but  where  two  tracts  are  separated 

by  a  watercourse  or  highway,  if  they  are  used 
jointly  by  the  owner  in  a  single  enterprise  and 
the  whole  plant  is  depreciated  in  value  by  the 
proposed  improvement  the  direct  damages  suffered 
may  be  compensated.   State  v.  Hoblitt,  87  Mont. 
403,  408,  288  Pac.  181  (1930). 

When,  however,  parts  of  the  same  establish - 

(B)  ment  are  separated  by  intervening  private  lands, 
they  are  generally  considered  as  Independent  parcels, 
even  though  there  is  unity  of  use  of  all  the  parts 
of  the  establishment.  There  may  be  an  exception 
where  lands  are  so  inseparably  connected  in  the  use 
to  which  they  are  applied  that  injury  to  or  destruc- 
tion of  one  must  necessarily  and  permanently  injure 
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the  other,,   State  et  al.  v,  Bradshaw  Land  &  Livestock 
Co.  99  Mont.  95,  43  P  2d,  674  (1935). 

If  the  defendant  questions  the  witness 

(A)  solely  about  damages  to  the  property  from  the  taking, 
the  plaintiff  cannot  complain,  as  he  has  ample 
opportunity  to  question  the  witness  about  benefits 

to  be  derived  from  the  taking  upon  cross-examin- 
ation. Gallatin  Canal  Co,  v.  Lay,  10  Mont.  528, 
532,  26  Pac,  1001  (1891). 

The  owner  is  entitled  in  all  cases  to 

(B)  have  as  one  item  of  damages  the  actual  value  of  the 
part  taken,  and  where  the  contemplated  improvements, 
properly  constructed,  cared  for,  and  operated, 
injure  the  remaining  portion  of  the  tract,  he  is 
entitled  to  recover  for  that,  unless  the  benefits 
derived  equal  or  exceed  the  injury.   The  actual 
effect  of  the  properly  constructed  improvements  in 
the  manner  proposed  by  plaintiff  as  to  the  larger 
parcel  should  control  the  appraisal.   If  the  im- 
provements are  improperly  or  negligently  constructed, 
no  additional  damages  should  be  given  for  this 
reason. 

The  measure  of  damages  is  the  actual  de- 
preciation in  value  as  established  in  evidence, 
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exclusive  of  all  remote,  fanciful  or  speculative  in- 
juries; but,  in  order  to  account  for  and  support 
their  opinion  of  depreciated  value,  the  witnesses 
who  prove  it  may  be  permitted  to  state  all  causes 
of  injury  which  they  believe  go  to  make  up  the 
depreciation  to  which  they  testify.  But  these  do 
not  go  as  evidence  to  the  jury  to  assess  damages 
upon,  but  only  as  means  by  which  the  jury  can 
estimate  the  value  of  the  evidence  of  depreciated 
value .  Montana  Ry,  Co.  v.  Freeser,  29  Mont.  210, 
74  Pac.  407  (1903). 

It  is  not  necessary  for  the  defendant  to 

(A)  plead  specially  damages  to  the  part  of  their  land 
not  taken.  The  court  and/or  commissioners  will 
ascertain  what  damages  have  accrued,  not  only  as 
to  the  part  described  in  the  complaint,  but  also 
to  the  whole  of  the  body,  a  part  of  which  only  is 
taken,   Yellowstone  Park  Ry.  Co.  v.  Bridger  Coal 
Co.  et  al.,  34  Mont.  545,  557,  87  Pac.  963  (1906). 

It  is  not  necessary  for  the  defendant  to 

(B)  set  up  a  claim  for  damages  in  his  pleadings  in 
any  form.   In  determining  the  amount  to  which 
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the  defendant  is  entitled  to  recover,  the  court 
is  bound  to  take  into  consideration  every  element 
of  value  which  would  be  taken  into  consideration 
if  the  plaintiff  were  negotiating  a  sale  with  the 
defendant  as  a  willing  purchaser  and  the  defendant 
was  a  willing  seller .   Yellowstone  Park  Ry.  Co.  v» 
Bridger  Coal  Co,,  et  al.,  34  Mont .  545,  556,  87  Pac. 
963  (1906) . 

An  instruction  cannot  tell  the  jury  to 

(A)  consider  those  elements  of  damage ,  and  those  only, 
that  would  be  agreed  upon  as  reasonable  elements 

by  a  reasonable  buyer  and  seller,  who  are  willingly 
trading  in  the  open  market .   The  common  experience 
of  mankind  teaches  that,  when  trading  in  land  in 
the  open  market,  there  is  not  any  question  of 
damages  presented  at  all,  Helena  Power  Trans- 
mission Co,  v,  McLean,  38  Mont,  388,  390,  99  Pac* 
1061  (1908), 

An  approved  instruction  is:   "The  court 

(B)  instructs  you  that,  in  determining  the  amount  which 
the  defendant  in  condemnation  proceedings  is  en- 
titled to  recover,  you  should  take  into  considera- 
tion every  element  of  value  which  would  be  considered 
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if  parties  were  negotiating  a  voluntary  sale, 
as  between  one  who  wants  to  sell  but  is  not 
compelled  to  sell,"  Helena  Power  Transmission 
Co.  v,  McLean,  38  Mont.  388,  99  Pac.  1061  (1908). 

The  question  of  what,  if  any,  less 
(A.)       value  has  the  remaining  portion  of  the  land  in 
its  detached  condition  than  it  had  as  a  portion 
of  the  entire  tract  is  to  be  resolved  by  the 
application  of  the  same  rule  for  determining 
value  as  is  applied  in  other  cases.   The  solution 
of  the  question  does  not  depend  upon  an  answer  to 
the  inquiry  of  what  elements  of  value  would  be 
agreed  upon  by  a  reasonable  seller  and  buyer 
trading  in  the  open  market.   It  is  the  province 
of  the  jury  to  consider  the  evidence  touching 
every  element  of  value  which  men,  voluntarily 
trading  in  the  open  market  would  consider.  Helena 
Power  Transmission  Co.  v.  McLean,  38  Mont,  388, 
99  Pac»  1061  (1908), 
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In  arriving  at  a  conclusion  as  to  damages 

(A)  to  be  awarded,  the  triers  of  fact  should  consider 
all  of  the  circumstances  which  immediately  and 
directly  depreciate  the  present  market  value  of 
the  portions  of  the  whole  tract  adjacent  to  the 
st^ip  sought  to  be  taken  as  right  of  way.  One  of 
these  circumstances  is  the  destruction  of  the  close 
by  opening  the  right  of  way  through  a  fenced  tract, 
which  necessitates  additional  fencing  in  order  to 
re-establish  the  close.  However,  no  allowance 

can  be  made  for  a  fence  as  a  fence,  and  proof  of  the 
necessity  of  such  fencing,  and  its  cost,  is  proper 
only  as  a  means  of  showing  the  depreciation  in 
market  value  of  the  land  by  reason  of  the  taking 
and  use  of  a  part  of  the  lando  Lewis  &  Clark 
County  v,  Rett,  81  Mont,  261,  263,  270  Pac.  418 
(1928) . 

A  claim  for  future  maintenance  of  fences 

(B)  which  are  necessitated  by  the  opening  of  right  of 
way  through  an  enclosed  tract  should  be  disregarded 
as  too  remote,  and  as  incapable  of  definite  ascer- 
tainment or  determination  at  the  time  the  deprecia- 
tion must  be  determined;  i.e.,  as  of  the  time  of 
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the  commencement  of  the  proceeding,   Lewis  &  Clark 
County  v,  Nett,  81  Mont,  261,  270  Pac.  418  (1928). 

Recoverable  damages  must  be  the  natural 
(A)       and  proximate  consequence  of  the  action  taken.  They 
must  be  actual,  direct  and  certain,  actionable  and 
reasonable .  They  must  be  readily  ascertainable  and 
not  remote,  speculative  or  contingent.   State  et  al . 
v.  Bradshaw  Land  &  Livestock  Co.,  99  Mont.  95, 
43  P  2d  674  (1935) . 


F.  Discontinuance  or  Rerouting  of  Established 

Highway 


In  the  vacation  of  a  road  the  land  so 

(B)  taken  is  restored  to  the  owner,  and  the  right  of 
the  public  to  its  use  is  cut  off.  State  ex  rel. 
Johnson  et  al.  v.  Board  of  Comm.  of  Deer  Lodge 

-  County,  19  Mont.  582,  585,  49  Pac,  147  (1897). 

The  right  to  the  continuation  of  the 

(C)  highway,  held  in  common  with  the  public,  if  it 
exists,  cannot  be  claimed  to  be  property  of  the 
character  which  the  citizen  holds  free  of  govern- 
mental interference j  except  upon  receiving  there- 
for due  compensation,  The  distinctions  between  the 
right  of  a  citizen  to  the  use  of  an  existing  high- 
way and  his  right  to  its  continuation  are  also 
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plainly  discernible.  While  he  may  not  be  deprived 
of  the  first  right,  the  second  he  holds  subject  to 
the  exercise  of  laiwful  authority.   State  ex  rel. 
Johnson  et  al.  v.  Board  of  Comm.  of  Deer  Lodge 
County,  19  Mont,  582,  584,  29  Pac.  147  (1897), 

The  owner  of  land  abutting  on  a  highway 

(A)  established  by  the  public  has  no  property  or 
other  vested  right  in  the  continuance  of  it 
as  a  highway  at  public  expense,  and,  at  least 
in  the  absence  of  deprivation  of  ingress  and 
egress,  cannot  claim  damages  for  its  mere  dis- 
continuance, although  such  discontinuance  di- 
verts traffic  from  his  door  and  diminishes  his 
trade  and  thus  depreciates  the  value  of  his  land. 
State  et  al  v.  Hoblitt  et  aL,  87  Mont,  403, 
411,  288  Pace  181  (1930), 

Compensation  cannot  be  had  for  loss 

(B)  of  business  by  relocation  of  the  highway  and 
diversion  of  traffic.  The  landowner  has  no 
vested  right  in  the  continuation  of  a  highway. 
This  is  in  the  nature  of  damnum  absque  injuria, 
State  et  al.  v.  Peterson  et  al,,  134  Mont.  52, 
68,  72,  328  P.  2d  617  (1958). 
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On  a  new  trial,  all  evidence  as  to  loss 

(A)  of  business  by  rerouting  of  a  highway  should  be 
excluded.   However,  in  condemnation  proceedings 
such  evidence  is  admissable  for  the  purpose  of 
arrivirlg  at  a  market  value  for  such  is  a  circum- 
stance, but  not  a  conclusive  circumstance,  to  be 
shown  on  an  issue  of  value ,   State  et  al.  v. 
Peterson  et  al,,  134  Mont.  52,  64,  328  P.  2d  617 
(1958). 

G.   Improve^  ents 

The  final  test  is  the  market  value  of  the 

(B)  the  property  being  condemned.   If  improvements  on 
the  property  enhance  the  market  value,  then  the 
value  of  those  improvements  is  material;  if  im- 
provements do  not  enhance  the  market  value,  they 
are  not  material.   The  true  rule  seems  to  be,  for 
the  witness  to  testify  as  to  the  nature  of  the 
improvements,  their  use,  and  then,  probably, 
state  that  the  improvements  enhance  the  market 
value  of  the  land,,  He  may  then  testify  as  to 
the  consideration  of  the  improvements  and  their 
condemnation.   Testimony  as  to  the  amount  or  amounts 
invested  in  the  land  and  improvements  would  be 
incompetent,  for  it  is  the  value  of  all  such  as 
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of  the  time  summons  is  served  that  counts.   This 
evidence  is  not  received  as  independent  evidence 
of  value;  it  is  received  simply  as  evidence  reflect' 
ing  upon  market  value,  and  from  it  that  final  fact, 
with  the  other  evidence  introduced,  may  be  found. 
State  et  alo  v.  Peterson  et  a!-,  134  Monto  52,  64, 
328  P.  2d  617  (1958). 

Improvements  upon  property  are  a  part      , 
(k)    .  thereof,  at  the  time  of  service  of  summons.  No 

improvements  put  upon  the  property,  subsequent 
to  the  date  of  the  service  of  summons,  shall  be 
included  in  the  assessment  or  compensation  or 
damages*   (R.C.M. ,.  1947,  See.  93-9913)  State 
et^al.  v.  Peterson  et  al„,  134  Mont.  52,  70,  72 
328  P.  2d  617  (1958). 

H.   Fixtures 

Evidence  concerning  the  removal  of 
(B)       buildings  and/or  fixtures  from  the  land  is 

wholly  incompetent .  Fixtures  must  be  considered 
as  a  part  of  the  realty  or  not  at  all.  The  amount 
of  compensation  is  determined  as  the  amount  of  the 
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business  or  property  as  a  whole ,  not  the  sum  of 
the  competent  parts  or  fixtures.   State  et  al. 
v.  Peterson  et  al.,  134  Monto  52,  65,  66,  328 
P.  2d  617  (1958) o 

I,  Witnesses 

The  opinions  of  witnesses  must  be  re- 

(A)  sorted  to  determine: 

(1)  The  value  of  the  land  taken; 

(2)  The  detriment,  if  any,  to  the  portion 
not  taken;  and 

(3)  The  benefits,  if  any,  to  the 
portion  not  taken . 

If  the  witness  states  the  facts  upon 
which  his  opinion  of  the  damages  is  based,  it  does 
not  matter  whether  he  or  the  jury  calculates  the 
net  result  of  his  testimony,   Yellowstone  Park  Ry. 
Co,  v,  Bridger  Coal  Co,  et  al.,  34  Mont.  545, 
559,  560,  87  Pac.  963  (1906). 

The  well -settled  rule  of  law  is  that 

(B)  value  of  real  estate  may  be  proved  by  witnesses 
other  than  experts .   A  witness  as  to  value  of 
property  need  not  have  been  engaged  in  buying  or 
selling  the  same.  Montana  Ry.  Co.  v.  Warren, 
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6  Mont.  275 ,  12  Pac.  641,  cited  in  State  v. 
Peterson,  at  page  62 . 

Who  are  competent  to  give  opinions  on 

(A)  value  of  property  is  generally  in  the  discretion 
of  the  trial  judge,   It  must  appear  that  this 
witness  has  some  peculiar  means  of  forming  an 
intelligent  and  correct  judgment  as  to  the  value 
of  the  property  in  question  beyond  what  is  pre- 
sumed to  be  possessed  by  men  general ly.  One  who 
knows  the  real  property  in  question  and  is  fami- 
liar with  the  uses  to  which  it  may  be  put,  may 
testify  as  to  its  market  value.   The  witness  need 
not  know  of  any  sales  and  he  need  not  be  a  tecfe^ ■ 
nical  expert.   State  et  al.  v.  Peterson  et  al„, 
134  Mont.  52 ,  63,  328  P.  2d  617  (1958). 

Testimony  of  witnesses  who  have  been 

(B)  engaged  in  the  process  of  appraising  real  estate 
for  some  time  and  who  have  extensive  experience 
in  and  knowledge  of  real  estate  values  should  be 
admitted,   State  et  al.  v.  Peterson  et  al., 

134  Mont.  52,  62 ,  328  P,  2d  617  (1958). 
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J„   Surcharge  of  Easement 

Surcharge  of  an  easement  for  public 

(A)  right  of  way,  if  the  additional  use  is  one  to 
which  the  public  way  may  lawfully  be  put,  will 
not  result  in  a  claim  by  abutting  property  owners 

for  compensation  for  this  additional  use,  Kipp 
et  aL  v.  Davis -Daly  Copper  Co,,  41  Mont.  509, 

110  Pac,  2370 

K ,  Interest 

When  a  debt  (commissioners'  award) 

(B)  becomes  merged  in  a  judgment ,  the  court  can  enter 
the  judgment  for  the  amount  thereof  and  accrued 
interest,  the  whole  to  bear  interest  there- 
after at  the  statutory  rate0   (left*)  interest 
before  judgment  is  compounded „ )  Gallatin  Valley 
Electric  Ry,  v.  Neible  et  al.t  57  Mont,  27,  41, 
186  Pac0  689  (1919). 

L-o  Costs 

Costs  may  be  awarded  in  the  discretion 

(C)  of  the  court;  except  that  costs  of  appeal  by  de- 
fendant shall  be  assessed  against  him  if  he  does  not 
succeed  in  changing  the  amount  of  damages  to  his 
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advantage.   If  the  plaintiff  appeals  successfully, 
costs  may  still  be  assessed  against  it,  at  the 
discretion  of  the  court.   State  et  al .  v.  Brad- 
shav  Land  &  Livestock  Co . ,  99  Mont.  95,  43  P,  2d 
674  (1935). 
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III.   PROCEEDINGS  TO  TAKE  PROPERTY  AND  ASSESS 
COMPENSATION . 

A*  General  Requirements . 


Having  determined  that  a  use  for  which 

(A)  property  is  sought  is  a  public  use,  the  right  of 
eminent  domain  is  available,  provided:   (1)  The 
use  to  which  the  ground  is  to  be  taken  is  a  use 
authorized  by  law*   (2)  That  the  taking  is  necess- 
ary to  such  use.   (3)   If  already  appropriated  to 
some  public  uses  that  the  public  use  to  which  it 
is  to  be  applied  is  a  more  necessary  public  use. 

B.  A,  &  P.  Ry.  v,  M.  U.  Ry.,  16  Mont.  504,  531 
Pac,  232  (1895). 

Maps  showing  the  location  and  route  of 

(B)  the  highway  are  properly  identified  if  they  con- 
form to  the  descriptions  in  the  complaint,  and 
there  is  testimony  that  the  maps  are  a  correct 
representation  of  the  land  sought  to  be  condemned. 
State  et  al.  v.  Whitcomb  et  al.,  94  Mont,  415, 
429,  22  P.  2d  823  (1933). 

Maps  of  the  area  involved  should  not  be 

(C)  allowed  to  be  introduced  without  a  full  showing  of 
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accuracy  and  completeness ,   State  vs,  Peterson  et  al. , 
134  Mont,  52,  69,  328  P.  2d  617  (1958) . 

B«  Allegation  of  Being  Unable  to  Purchase. 

Statutory  provisions  render  it  incumbent 

(A)  upon  the  plaintiff,  in  order  to  invoke  the  juris- 
diction of  the  court  in  a  condemnation  proceeding, 
to  disclose  by  appropriate  allegations  in  its 
complaint  that  it  had  been  unable  to  acquire  by 
purchase  the  right  of  way  desired*   (R.C.M.,  1947, 
Seco  32-1615)  Such  allegations  do  not  amount  to  a 
conclusion  of  law.   Allegations  as  to  why  plaintiff 
was  unable  to  acquire  the  right  of  way  by  purchase 
would  only  amount  to  a  statement  of  the  evidentiary 
facts  leading  to  the  conclusion,  namely,  that  plain- 
tiff was  unable  to  acquire  the  right  of  way,  which 
is  a  conclusion  of  fact  and  not  of  law.   State  et 
al.  v.  Whitcomb  et  al.,  94  Mont,  415,  424,  22  P.  2d 
823  (1933), 

The  provision  of  the  statute  requiring 

(B)  the  plaintiff  in  a  condemnation  proceeding  to 

attempt  to  acquire  the  right  of  way  by  purchase 

does  not  mean  that  it  must  be  impossible  to  buy  the 

right  of  way  at  any  price,  however  large, 
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It  means  that  the  owner  must  either  be  unwilling 
to  sell  at  all,  or  willing  to  sell  only  at  a 
price  so  large  as,  in  the  good  judgment  of  the 
plaintiff  or  plaintiff's  agents,  is  excessive. 
All  that  is  required  is  a  fair  effort  to  nego- 
tiate an  agreement  and,  upon  failure  to  so  do, 
the  requirements  of  the  statute  are  satisfied* 
State  et  al.  v.  Whitcomb  et  al.,  94  Mont.  415, 
427,  22  P.  2d  823  (1933). 

C.  Allegation  of  Title  in  Defendants 

In  order  to  maintain  a  condemnation 
(A)       proceeding  at  all,  it  is  incumbent  upon  the 

plaintiff  to  allege  and  show  title  in  the  de- 
fendants. It  is  necessary  to  also  allege  that 
the  defendants  had  refused  to  come  to  an  agree- 
ment with  the  plaintiff  by  which  the  plaintiff 
might  acquire  the  proposed  right  of  w^by  the 
payment  of  adequate  compensation.  If  the  de- 
fendants admit  their  ownership,  and  that  the 
plaintiff  is  entitled  to  a  right  of  way,  and 
contest  the  amount  of  damages  only,  then  the 
plaintiff  cannot  contest  the  amount  of  damages 
awarded  by  arguing  that  the  defendants  did  not 
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have  sufficient  title  to  warrant  the  amount  of 
the  damages,  H„  &  L,  Smelting  &  Reduction  Co. 
v.  Lynch,  25  Mont.  497,  498,  121  Pac.  473,  (19 

Do  Description  of  Property 

Condemnation  proceedings  are  statu- 

(A)  tory,  and  a  strict  compliance  with  the  require- 
ments of  the  statute  is  necessary .  It  is  nec- 
essary to  so  describe  the  property  that  there  will 
be  no  uncertainty  in  the  decree,  and  that  the 
commissioners  may  know  what  damages  to  appraise . 
City  of  Helena  v,  Rogan  et  al . ,  26  Monto  452, 

68  Pac.  798  (1902). 

R.  Co  M,,  1947,  Sec.  93-9908,  requires  a 

(B)  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  it  includes  the  whole  or  only 
a  part  of  the  entire  parcel  or  tract.  This  re- 
quirement is  met  when  the  description  is  definite 
enough  to  identify  the  lands  sought  to  be  taken. 
State  et  al,  v,  Whit comb  et  al.,  94  Mont.  415,  425, 
22  P.  2d  823  (1933), 

bi  Jr  arti.es 

The  court  acquires  jurisdiction  of  the 

(C)  subject  matter  and  the  parties  by  the  filing  of 
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the  complaint  and  the  issuance  and  service  of 
summons,  as  provided  by  Sections  93-9908  and 
93 -9909 o  The  failure  to  serve  one  defendant 
does  not  affect  the  right  to  proceed  against 
any  or  all  other  of  the  defendants,  upon  whom 
service  of  summons  has  been  made,  Yellowstone 
Park  Ry,  Co.  v,  Bridger  Coal  Go'.  et-aL  , 
34  Mont,  545,  87  Pac,  963  (1906), 

An  appearance,  either  by  demurrer  or 
(A)      answer,  must  be  made  by  the  defendants  in  order 
to  give  them  any  standing  in  court  for  any 
purpose.  The  defendant  is  required  to  appear 
and  make  his  defense  as  in  ordinary  actions.   If 
he  fails  to  appear  and  save  default  by  one  of  the 
modes  provided,  he  has  no  right  to  be  heard  in 
the  subsequent  proceedings. 

The  provisions  of  Section  93-9912  only 
apply  where  the  defendants  are  not  in  default. 
Nevertheless,  the  court  must  determine  whether 
the  use  for  which  the  property  is  sought  to  be 
appropriated  is  a  public  use,  limit  the  amount 
taken  to  the  necessities  of  the  case,  and  ascer- 
tain the  damages  under  the  provisions  of  Section 
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93-9911,  93-9912  and  93-9915. 

However,  if  the  plaintiff  has  proceeded 
as  though  there  was  no  default  and  allows  the 
defendants  to  appear  at  the  hearing,  then  it  will 
be  presumed  that  the  issues  had  properly  been 
made  and  the  plaintiff  cannot  complain  later 
that  they  have  not,,  Yellowstone  Park  RR  Co, 
v,  Brldger  Coal  Co,  et  al.t  34  M©nt„  545,  554,  555, 
87  Pac»  963  (1906) . 

The  holder  of  the  legal  title  to  the 

(A)  land,  under  a  trust  agreement,  is  prima  facie 
entitled  to  compensation  for  the  taking  of 
that  land.  Forbis  v,  Cannon  et  al°,  35  Mont* 
424,  90  Pac,  161  (1907) . 

It  is  only  in  cases  where  no  dispute 

(B)  arises  as  to  who  is  entitled  to  the  money  that 
the  district  court  has  power  to  entertain  a  motion 
to  direct  the  clerk  to  pay  it  over*  Any  controversy 
as  to  the  disbursement  of  the  money  must  necessarily 
be  determined  in  another  action,  after  the  amount 

of  the  award  has  been  finally  determined  and  the 
money  paid  into  the  hands  of  the  clerko  Chicago, 
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Milwc  &  Sto  Paul  Ry„  Co,  v,  White  et  al.t  36 
Mont,  437,  93  Pac„  350  (1908) . 

It  does  not  necessarily  follow  that 

(A)  because  one  is  a  trespasser  he  may  not  invoke  the 
power  of  eminent  domain.  It  is  the  general  rule 
that  he  may  invoke  that  power  even  though  he  be  a 
trespasser.  He  is  not  deprived  of  his  right  to 
condemn  because  he  has  committed  a  trespass  or  is 
wrongfully  in  possession  of  the  land  sought  to  be 
condemned,,   Sp_ratt_v0  Helena  Power  Transmission  Co. , 
37  Mont,  60,  94  Pac,  631  (1908). 

When  land  is  taken  by  exercise  of  the 

(B)  power  of  eminent  domain,  the  right  of  action  for 
compensation  arises  in  the  owner  of  the  land  at 
the  time  of  the  taking,  and  subsequent  purchaser 
of  the  land  has  no  cause  of  action,  arising  merely 
out  of  his  conveyance „   (Depends  to  some  extent 
upon  notice  and  whether  the  cause  of  action  was 
assigned.)   Smith  v,  North,  Pac,  Ry.  Co.,  57 
Mont,  14,  186  Pac,  684  (1919), 

A  tenant's  term  is  property  and  a 

(C)  statute  requiring  compensation  to  owners  of  property 
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damaged  by  a  change  in  the  grad  of  a  street 
authorizes  recovery  by  a  tenant  for  years .  The 
fact  that  leases  are  terminable  at  the  option  of 
the  lessor  upon  written  notice  does  not  destroy 
the  right  of  the  tenant  to  compensation,  but  is 
a  circumstance  to  be  considered  in  determining  the 
amount  of  the  proper  award  to  be  made.   State  ex  rel 
City  of  Miles  City  v  Northern  Pacific  Ry,  Co- , 
88  Mont.  529,  295  Pac.  257  (1930) . 

Compensation  may  be  paid  to  a  purchaser 

(A)  under  contract  to  buy  the  land  who  has  an  interest 
in  the  land  sought  to  be  taken  or  damaged.  State 
et  al.  v,  Bradshaw  Land  &  Livestock  Co.,  99  Mont. 
95,  43  P.  2d  674  (1935). 

In  suits  to  condemn  property,  unknown 

(B)  parties  may  be  made  defendants  and  served  by  pub- 
lication. Housing  Authority  v„  Bjork,  109  Mont. 
552,  98  Po  2d  324  (1940). 

In  condemnation  proceedings,  unknown 

(C)  persons  can  be  joined  by  a  statement  to  that 
effect.  The  action  being  one  in  rem,  service  of 
summons  on  non-residents  may  be  made  by  publication. 
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Housing  Authority  v„   Bjork  et  al.,  109  Mont,  552, 

556,  98  P,  2d  324  (1940), 

It  is  not  necessary  to  make  a  married 

(A)  woman  having  only  an  inchoate  right  of  dower  in 
her  husband's  real  estate  a  party  to  proceedings 
in  condemnation  to  secure  a  right  of  way  over 
such  real  estate.   Summers  et  al.  v.  Sullivan, 
39  Mont.  42,  46,  101  Pac,  166  (1909), 

While  the  failure  to  serve  some  defend - 

(B)  ants  does  not  affect  the  right  to  proceed  against 
those  served,  yet  those  not  served,  if  any  there 
be,  who  have  an  interest  in  the  property  have  a 
right  to  be  heard  on  some  or  all  questions  arising 
in  the  case,  depending  upon  the  extent  of  their 
interest.   If  therefore,  there  are  in  fact  other 
persons  interested  in  the  land  in  question  who 
were  not  served  with  process  at  least  ten  days 
before  the  hearing,  and  who  did  not  voluntarily 
appear  in  the  action  at  the  time  of  or  prior  to 
the  hearing,  they  may  still  assert  their  rights. 
Housing  Authority  v,  Bjork  et  aL,  109  Mont,  552, 

557,  98  p.  2d  324  (1940), 
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F„  Venue 

Condemnation  proceedings  are  special 
(A)       proceedings  provided  for  by  statute .  R.C.M.  1947, 
Sec.  93-9907  provides  that  all  such  proceedings 
must  be  brought  in  the  county  where  the  land  is 
situated .   This  implies  that  they  must  also  be 
tried  there,  unless  transferred  by  the  court  or 
judge  in  some  manner  authorized  by  law.   The 
plaintiff  may  not,  after  filing  his  complaint 
in  the  proper  county,  change  the  place  of  trial 
at  his  own  instance,  and  without  the  knowledge  or 
consent  of  the  defendant,  to  some  other  county, 
merely  by  reciting  in  the  summons  that  the  hearing 
will  be  had  in  such  other  county .   Any  proceedings 
held  in  other  than  the  proper  county  will  be 
without  jurisdiction  and  will  be  void,,   State  ex  rel 
Davis  V.  District  Court,  29  Mont,  153,  155,  74  Pac. 
200  (1903). 

Go   Necessity 

Although  it  is  required  that  land  only 
(A)       be  taken  as  necessary  for  public  use,  that  does  not 
mean  that  there  must  be  an  absolute  necessity  to 
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use  the  particular  location.  Under  the  statute,  an 
absolute  necessity  is  not  a  prerequisite  to  the 
exercise  of  the  law  of  eminent  domain,   B.  A.  &  P. 
Ry.  v.  M.  U.  Ry„,  16  Mont,  504 ,  538,  41  Pac.  232 , 
(1895),  See  also:  Northern  Pac,  Ry,  Co,  v. 
McAdow  et  al . ,  44  Mont,  547,  554,  121  Pac.  473 , 
(1912);  State  et  al,  v.  Whitcomb  et  al,,  94  Mont, 
415,  22  P.  2d  823  (1933). 

Necessary,  does  not  mean  an  absolute  or 
(A)      indispensable  necessity }  but  reasonable,  requisite 
and  proper  for  the  accomplishment,  of  the  end  in 
view,  urider  the  particular  circumstances  of  the 
case.  The  decision  of  the  court  should  be  based 
upon  the  just  doctrine  of  the  necessity  of  the 
petitioner,  founded  upon  the  practicability, 
economy,  facilities,  and  other  considerations 
which  should  govern  the  determination  of  what 
necessities  may  be,  always  considering  the  rights 
of  the  condemnee,  yet  never  forgetting  the  bene- 
fits to  the  public,  B,  A,  &  P,  Ry,  v,  M.  U,  Ry,, 
16  Mont,  504,  541,  542,  41  Pac,  232  (1895), 
See  also:  Northern  Pac,  Ry,  Co,  v,  McAdow  et  al,, 
44  Mont,  547,  554,  121  Pac,  473  (1912);  State 
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et  alo  v,  Whit comb  et  al,.  94  Monto  415,  428, 
22  P.  2d  823  (1933). 

A  public  corporation  accepts  its  ease- 

(A)  merit  with  the  reserved  right  in  the  state  to  re- 
take it  whenever  the  public  necessity  might  require, 
provided  always,  just  compensation  should  be  made 
when  it  might  be  retaken.,  One  public  corporation 
cannot  take  the  lands  or  franchises  of  another 
public  corporation  in  actual  use  by  it  unless 
expressly  authorized  to  do  so  by  the  legislature. 
But  the  lands  of  such  a  corporation  not  in  actual 
use  may  be  taken  by  another  corporation,  authorized 
to  take  lands  for  its  use  in  vitum,  whenever  the 
lands  of  an  individual  may  be  taken,  subject  to 

the  qualification  that  there  is  a  necessity 
therefor o   Bo  A.  &  P„  Ry0  Vs  M.  U.  Ry, ,  16  Mont, 
504,  543,  41  Pac0  232  (1895), 

The  statute  which  authorizes  lands  to 

(B)  be  appropriated  for  a  more  necessary  public  use 
does  not  mean  a  different  public  use  in  all  cases. 
If  the  legislature  had  intended  that  construction 
to  be  put  upon  the  statute,  instead  of  carefully 
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restr icing  the  right  to  a  more  necessary  public 
use,  they  could  easily  have  said  a  different 
public  use0  EL  A,  &  P,  Ry.  v-  M,  U.  Ry-,  16 
Mont.  504,  546,  41  Pac0  232  (1895) . 

Necessity  for  the  taking  is  to  be 
(A)       alleged  by  the  plaintiff,  and  is  a  judicial 

question  to  be  determined  by  the  court ,  Here, 
also,  the  necessity  for  a  complete  description  of 
the  property  to  be  taken  is  necessary,  to  the  end 
that  the  court  may  see  that  the  proposed  use  is 
superior  in  point  of  necessity  to  the  present 
public  use.   The  right  to  take  depends  largely 
upon  the  superior  necessity .  The  right  of  the  plain- 
tiff to  have  the  property  condemned  must  be  stated 
in  the  complaint ,  The  right  will  depend,  among 
other  things,  upon  the  answer  to  the  question:  Is 
the  intended  use  superior  in  point  of  necessity 
to  the  presertuse?  Enough  must  be  alleged  to 
show  to  the  court  that  it  is,   The  mere  statement 
that  it  is  a  use  superior  in  necessity  would  not 
be  sufficient  Without  the  facts  as  to  the  present 
use  coupled  with  those  appertaining  to  the  intended 
use3  City  of  Helena  v.  Rogan  et  alo,  26  Mont,  452, 

476,  68  Pac,  798  (1902). 
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In  an  action  to  condemn  private  property 

(A)  for  a  public  use,  the  question  of  necessity  is  one 
of  fact,  to  be  determined  as  other  questions  of 
fact,  in  view  of  all  the  evidence  in  the  case.  The 
evidence  should  show  that  the  land  is  reasonably 
required  for  the  purpose  effecting  the  object 

of  its  condemnation.   The  question  of  necessity  in 

a  given  case  involves  a  consideration  of  facts 
which  relate  to  the  public  and  also  to  the  private 
citizen  whose  property  may  be  injured.  The  greatest 
good  on  the  one  hand  and  the  least  injury  on  the 
other  are  the  questions  of  fact  to  be  determined 
in  passing  upon  the  question  of  necessity.  And, 
when  an  attempt  is  made  to  show  that  the  location 
proposed  is  unnecessarily  injurious,  the  proof  should 
be  clear  and  convincing;  otherwise  no  location  could 
ever  be  made.   State  ex  rel.  Livingston  v.  District 
Court,  90  Mont.  191,  196,  300  Pac.  916  (1931). 

The  property  rights  of  a  citizen  cannot 

(B)  be  invaded,  even  for  public  purposes,  except  upon 
the  substantial  showing  that  the  invasion  is  necess- 
ary. This  necessity  must  be  alleged  and  proved  by 
the  plaintiff.   Northern  Pac.  Ry.  Co.  v.  McAdow, 

44  Mont.  547,  556,  121  Pac.  473  (1912). 
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The  determination  of  the  necessity  of 

(A)  the  procurement  of  a  right  of  way  for  highway  pur- 
poses is  a  question  of  facto  The  determination  of 
a  question  of  fact  is  a  conclusion  of  fact  and  not 

a  conclusion  of  law.  To  allege  the  constituent  facts 
out  of  which  the  fact  of  necessity  arises  would 
amount  to  the  pleading  of  evidence,  as  distinguished 
for  an  ultimate  fact.   An  ultimate  fact  is  a  con- 
clusion of  fact.   State  et  al.  v.  Whitcomb  et  al., 
94  Mont.  415,  426,  22  P.  2d  823  (1933), 

When  the  state  selects  its  route,  it  does 

(B)  not  lie  in  the  mouth  of  the  defendant  to  say  that 
another  possible  route  could  have  been  selected. 
The  state  has  the  right  to  select  a  particular 
route  which  it  deems  the  most  advantageous.  The 
solution  of  the  question  of  necessity  in  a  given 
case  involves  a  consideration  of  facts  which  relate 
to  the  public,  and  also  to  private  citizens  whose 
property  is  taken.   The  greatest  good  on  one  hand, 
and  the  least  injury  on  the  other,  are  the  question 
of  fact  to  be  determined  in  passing  upon  the  ques- 
tion of  necessity.  The  court's  finding  based  on 
substantial  testimony  is  conclusive.   State  et  al. 

v.  Whitcomb  et  al.,  94  Mont.  415,  429,  22  P .  2d  823 
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(1933) o      See  also:   State  ex  rel.  Livingston  v, 
District  Court,  90  Mont.  191,  300  Pac  916  (1931). 

H„   Abandonment  of  Proceeding 

Condemnation  proceedings  may  be  abandoned 
(A)       after  judgment  on  appeal  from  the  award  of  the 
board  of  commissioners,  where  the  defendant 
landpwners  have  suffered  neither  inconvenience 
nor  damage  by  reason  of  the  institution  of  the  pro> 
ceedings  beyond  the  costs  legally  incurred  by 
them.   School  District  No,  1.  v.  Powers  et  al . , 
62  Mont.  151,  156,  204  Pac.  598  (1922). 

I .  Appeal  -  From  Commissioners'  Award 

The  trial  is  de  novo  as  to  the  matter  of 


(B)       damages  and  the  prior  award  of  the  commissioners  is 
not  competent  evidence,  except  to  impeach  the  state- 
ments of  those  commissioners  who  are  sworn  as  wit- 
nesses at  the  trial,  in  case  their  opinions 
expressed  at  the  trial  differed  from  their  findings. 
Yellowstone  Park  Ry.  Co.  v.  Bridger  Coal  Co.  et  al. , 
34  Mont.  545,  562,  87  Pac.  963  (1906). 
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Where  commissioners,  appointed  to  assess 

(A)  damages  occasioned  by  the  taking  of  land  through 
eminent  domain  proceedings ,  do  not  perform  their 
whole  duty  in  the  premises,  either  by  reason  of 
their  nonfeasance,  or  misfeasance,  the  injured 
party  may  appeal  or  move  to  set  aside  their 
report ,   Upon  failure  to  invoke  either  of  these 
remedies,  such  party  may  not  thereafter  be  heard 
to  say  that  his  property  was  taken  without  due 
process  of  law.   Sprat t  v,  Helena  Power  Trans- 
mission Co. ,  37  Mont,  60,  93,  95  Pac,  631  (1908) . 

The  appeal  from  the  award  of  the  comm- 

(B)  issioners  presents  to  the  district  court  only  the 
question  of  the  amount  of  damages  to  be  allowed, 
and  the  judgment  should  determine  that  question 
and  nothing  more,   (R.C.M.  1947,  sec,  93-9915)   The 
final  order  of  condemnation  follows  the  payment  of 
the  award  (sec,  93-9919),  and  cannot  be  entered  in 
advance  without  infringing  the  constitutional  mandate 
that  private  property  shall  not  be  taken  or  damaged 
without  just  compensation  having  been  first  made  to, 
or  paid  into  court  for,  the  owner.   Great  Northern 
Ry,  Co,  v,  Benjamin,  51  Mont,  167,  175,  149  Pac,  968 
(1915), 
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On  appeal  from  the  award  of  the  commis- 

(A)  sioners,  not  only  is  the  case  to  be  tried  de  novo 
before  the  jury,  but  it  is  to  be  tried  de  novo  as 
to  all  the  elements  which  go  to  make  up  the  damages 
to  which  the  owner  may  be  entitled  by  reason  of  the 
appropriation  of  his  property .   In  other  words,  the 
party,  in  taking  such  an  appeal,  cannot  appeal  from 
only  those  portions  of  the  commissioners'  report 
with  which  he  is  dissatisf iedo   Great  Northern  Ry. 
Co,  v,  Fiske  et  ,al. ,  54  Mont.  231,  233,  169  Pac.  44 
(1917). 

J.  Possession  by  Plaintiff 

After  the  report  and  assessment  of  the 

(B)  commissioners,  appointed  to  determine  the  damages 
in  eminent  domain  proceedings,  had  been  made  and 
filed,  and  the  amount  of  damages  so  assessed  had 
been  paid  into  court  for  the  owner  of  the  property, 
the  court  may  properly  permit  the  plaintiff  to 
continue  in  possession  of  the  property  which  had 
theretofore  been  obtained  under  an  order  in  a  like 
proceeding,  the  judgment  in  which,  however,  had 
been  reversed  on  appeal.   Sprat t  v.  Helena  Power 
Transmission  Co. ,  37  Mont.  60,  93,  95  Pac.  631  (1908) 
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If  apparently  to  the  court  the  commis- 

(A)  sioners  can  make  a  valid  assessment  of  the  damages, 
and  the  commissioners  file  their  report,  and  the 
money  so  assessed,  is  paid  into  court,  there  is  no 
error  if  the  plaintiff  is  put  into  possession  of 
the  land  by  the  court ,  The  defendant  must  invoke 
his  remedy  of  appeal  or  move  to  set  aside  the 
report  of  the  commissioners,  and  has  the  burden 

of  showing  the  court  that  the  commissioners  cannot 
or  will  not  make  a  valid  assessment,   Spratt  v, 
Helena  Power  Transmission  Co,,  37  Mont.  60,  93, 
94,  95  Paco  631 .  (1908), 

The  final  order  of  condemnation  follows 

(B)  the  payment  of  the  award  and  cannot  be  entered  in 
advance  without  infringing  the  constitutional  mandate 
that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  having  been 
first  made  to,  or  paid  into  court  for,  the  owner, 
Great  Northern  Ry„  Co,  v,  Benjamin,  51  Mont,  167, 

149  Pac,  968  (1915), 

Note:   (Section  93-9920,  however,  provides 
that  the  plaintiff  can  be  put  in  possession  during 
the  pendency  and  until  final  conclusion  of  the  pro- 
ceedings and  litigation,) 
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The  amount  of  compensation  set  by  the 

(A)  commission  is  the  "just  compensation"  to  which  the 
condemnee  is  entitled,  until  revised  on  appeal,, 
Therefore,  the  provisions  of  section  93-9920  are 
not  contrary  to  the  constitution,,   State  ex  rel. 
Volunteer  Mining  Co.  v.  McHatton,  15  Mont.  159, 

38  Pace  711  (1894) ,   State  et  al  v,  Bradshaw  Land 
and- Livestock  Co.,  99  Mont,  95,  43  P .  2d  674  (1935). 

K,  Appeal 

The  payment  by  the  plaintiff  of  the  amount 

(B)  awarded  by  the  jury  or  the  commissioners  into  court, 
the  acceptance  thereof  by  the  defendant,  and  the 
issuance  of  the  final  order  of  condemnation  will 
not  preclude  an  appeal  thereafter  by  the  plaintiff. 
State  et  al.  v.  Bradshaw  Land  &  Livestock  Co. , 

99  Mont.  95,  43  P.  2d  674  (1935). 

No  appeal  .lies  from  an  order  overruling 

(C)  a  motion  to  tax  or  re-tax  costs.   The  statutes 

regulate  appeals,  and  there  is  no  right  given  of 

appeal  in  them  from  an  order  overruling  a  motion 

/ 
to  tax  or  re- tax  costs.  There  being  no  appeals 

from  such  orders,  the  Supreme  Court  has  no  juris- 
diction to  review  the  question  raised  by  them  when 
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appealed  from.  However,  the  appeal  from  the  judg- 
ment on  the  merits  of  the  case  properly  brings  the 
rulings  on  the  motion  to  tax  or  re-tax  costs  before 
the  Supreme  Court  for  consideration.  Hibbard  v. 
Tomlinson,  2  Mont.  220,  222  (1874). 

Jury  findings  will  generally  not  be  dis- 

(A)  turbed  on  appeal  unless  they  are  so  obviously  and 
palpably  out  of  proportion  to  the  injury  done  as  to 
be  in  excess  of  just  compensation.  State  et  al.  v. 
Peterson  et  al . ,  134  Mont.  52,  58,  328  P.  2d  617. 
(1958). 

> 

Findings  of  fact  and  conclusions  of  law 

(B)  do  not  constitute  a  "judgment"  nor  an  "order"  for 
purposes  of  appeal ,  Therefore,  an  appeal  will 
only  lie  in  a  condemnation  proceeding  when  the 
order  of  condemnation  has  been  entered  by  the 
court o   In  order  to  appeal  from  findings  of  fact 
and  conclusions  of  law,  the  party  litigant  must 
request  findings  and  file  exceptions  as  provided 
by  law.   (R.C.M.  1947,  sees.  93-5305  to  93-5307). 
Electric  Co-op  v,  Anhalt,  127  Mont.  71,  75,  257 
P.  2d  889  (1953), 
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L.   New  Trial  -  grounds  For 

The  damages  assessed  by  the  commissioners 
(A)       is  not  the  standard  by  which  the  jury  is  to  be  gover- 
ned, but  the  evidence  submitted  at  the  trial  is  the 
standard.  The  fact  that  the  jury  found  the  land  of 
a  greater  value  than  did  the  commissioners,  and 
that  there  were  incidental  damages,  though  the  comm- 
issioners judged  that  there  were  none,  does  not  of 
itself  indicate  passion  and  prejudice,  but  may  fairly 
be  taken  as  an  indication  that  the  jury  had  before 
them  facts  for  consideration  which  were  not  brought 
to  the  attention  of  the  commissioners,  or  considered 
by  them.  Courts  are  reluctant  to  interfere  with  the 
verdict  of  a  jury,  and  will  not  do  so,  on  the  ground 
of  excessive  damages  given  under  the  influence  of 
passion  and  prejudice,  unless  it  is  apparent  that 
their  feelings  of  passion  and  prejudice  have  entered 
into  and  influenced  their  decision. 

Where  it  is  apparent  that  this  is  the  case, 
a  new  trial  should  be  granted,  unless  it  is  also 
apparent  that  the  verdict  is  otherwise  correct,  and 
the  ends  of  justice  will  be  fully  served  by  requiring 
the  successful  party  to  remit  the  excess.   In  the 
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latter  case,  however,  it  should  appear  that  upon 
the  facts  the  successful  party  is  clearly,  and  as 
a  matter  of  law,  entitled  to  a  verdict  in  some 
amount,  and  that  the  prejudice  and  passion  of  the 
jury  have  gone  no  further  than  to  lead  them  to 
swell  the  amount  of  damages;  otherwise,  all  their 
deliberations  must  be  deemed  to  have  been  permeated 
by  their  feelings,  and  the  decision  as  a  whole  the 
result  of  passion,  rather  than  of  their  calm, 
deliberate  judgment,  H.  &  L,  Smelting  &  Reduction  Co. 
v,  Lynch,  25  Mont.  497,  500,  121  Pac.  473  (1901), 

The  verdict  will  not  be  set  aside  unless 

(A)  the  verdict  is  so  excessive  or  outrageous  with  reference 
to  all  the  circumstances  of  the  case  as  to  demon- 
strate that  the  jury  have  acted  against  the  rules 

of  law,  or  have  suffered  their  passions,  their 
prejudices,  or  their  perverse  disregard  of  justice 
to  mislead  them,   Yellowstone  Park  Ry,  Co,  v,  Bridger 
Coal  Co,  et  aL,  34  Mont,  545,  563,  87  Pac,  963  (1906), 

If  the  order  granting  a  new  trial  in  a 

(B)  condemnation  action  was  proper  upon  any  ground 
stated  in  the  motion,  it  must  be  affirmed,  although 
the  order  does  not  specify  the  ground  upon  which 
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it  was  granted  but  can  only  be  justified  on  some 
other  ground  stated  in  the  motion „  Where  the 
evidence  is  conflicting,  the  granting  or  refus- 
ing of  a  new  trial  is  lodged  in  the  sound  legal 
discretion  of  the  trial  court ,  and  its  action 
will  not  be  disturbed  unless  there  has  been  a 
manifest  abuse  of  discretions   State  et  al» ,  v, 
Anderson  et  al,,  92  Monto  313,  317,  13  P.  2d 
228  (1932). 

Where  the  evidence  in  a  proceeding  for 
<A)      the  condemnation  of  land  for  state  highway  purposes 
was  in  sharp  conflict  as  to  the  damages  which  de- 
fendants would  sustain,  and  that  of  defendants  was 
unsatisfactory  in  failing  to  show  the  basis  upon 
which  they  computed  the  amount  claimed  by  them, 
the  trial  court  did  not  abuse  its  discretion  in 
granting  plaintiffs  a  new  trial  on  the  ground  of 
excessiveness  of  the  verdict  rendered  after  a 
view  of  the  premises  by  the  jury»   State  et  al° 
v,  Anderson  et  al.,  92  Monto  313,  320,  13  P.  2d  228 
(1932) o 

The  fact  that  the  jury  viewed  the  pre- 
(B)'      mises  in  the  condemnation  does  not  make  their 
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verdict  conclusive.  Ordinarily,  where  there  has 
been  a  view  of  the  premises  and  there  is  evidence 
to  sustain  the  award,  the  court  will  not  set  it 
aside,  but  if  it  appears  that  the  verdict  or 
finding  is  excessive,  the  weight  of  authority 
sustains  the  right  of  the  court  to  set  it  aside, 
and  grant  a  new  trial .  This  is  clearly  the  rule 
in  this  state,  where,  by  statute,  the  procedure 
in  ordinary  civil  cases  is  made  applicable  to 
condemnation  proceedings .  The  right  to  grant  a 
new  trial  in  a  condemnation  case  for  excessive 
damages  has  been  recognized  by  the  Montana  Supreme 
Court,  and  the  same  rule  applies  in  a  proper  case 
where  there  has  been  a  view  of  the  premises  by  the 
jury.   State  et  al.  v.  Anderson  et  al . ,  92  Mont,  313, 
318,  13  P.  2d  228  (1932). 

The  jury  should  view  the  premises,  at  the 
(A)      discretion  of  the  court,  after  the  case  has  suffic- 
ienty  progressed  to  the  point  where  it  is  known  what 
are  the  various  items  of  damages  to  be  considered 
in  the  light  of  the  trial  court's  rulings  on  the 
admission  and  rejection  of  offered  testimony. 
The  directing  of  the  jury's  attention  to  portions 
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of  the  premises  which  it  may  not  consider,  may  be 
error .   State  et  al.  v.  Bradshaw  Land  &  Livestock 
Co,  99  Mont.  95,  43  P.  2d  674  (1935).   See  also: 
State  v,  Lee  et  al. ,  103  Mont,  482 ,  63  p0  2d  135  (1936) 

M.   Quotient  Verdicts 

In  the  case  of  quotient  verdicts,  it  is 
(A)      only  when  jurors  agree  in  advance  that  the  quotient 
thus  obtained  shall  constitute  the  amount  of  their 
verdict,  and  such  agreement  is  carried  into  effect, 
that  the  proceeding  constitutes  a  resort  to  the 
determination  of  chance  and  is  condemned  by  R.C.M. 
1947,  sec.  93-5603(2) .  On  the  other  hand,  a  verdict 
reached  after  the  quotient  process  having  been  had  by 
the  jury  is  not  vicious  where  the  calculation  is 
purely  informal,  for  the  purpose  of  ascertaining 
"the  sense  of  the  jury,  and  every  juror  feels  at 
liberty  to  accept,  reject,  or  qualify  the  result, 
according  to  his  convictions.   Under  such  circum- 
stances the  jury  may  adopt  as  their  verdict  the 
exact  quotient  found,  and  it  will  be  good.  Great 
Northern  Ry„  Co.  v,  Benjamin,  51  Mont,  167, 
172,  173,  149  Pac*  968  (1915), 
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N.  When  Title  Passes 

Where  the  constitutional  provision  is 

(A)  simply  that  private  property  shall  not  be  taken 
without  compensation,  title  to  the  land  does  not 
pass  until  actual  payment  or  tender  of  compensation . 
School  District  No.  1  v.  Powers  et  aL,  62  Mont.  151, 
156,  204  Pac.  598  (1922). 

0,  Bill  of  Exceptions 

Extension  of  time  to  file  bill  of  excep- 

(B)  tions  granted  before  final  judgment  made  will  not 
be  inoperative  and  bill  filed  within  time  granted 
by  extension  will  not  be  out  of  time.   (Construing 
section  93-5505)   State  et  al  v.  Bradshaw  Land  & 
Livestock  Co.,  99  Mont.  95,  43  P.  2d  674  (1935). 

P.  Extinguishment  of  Tax  Lien 

Where  land  is  taken  under  eminent  domain 

(C)  proceedings  by  a  public  agency,  a  lien  for  taxes  is 
extinguished,  such  a  lien,  however,  following  the 
funds  fixed  as  compensation  for  the  property. 
Housing  Authority  v.  B.jork  et  al.,  109  Mont.  552, 
555,  98  P.  2d  324  (1940). 
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3°   Collateral  Attack 

A  judgment  or  final  order  of  condemna- 

(A)  tion,  entered  by  a  court  with  jurisdiction  over 
both  the  subject  matter  and  the  persons,  cannot 
be  collaterally  attacked  in  another  action. 
Thompson  v,  Chicago,  B.  &  Q.  Ry„  Co.,  78  Mont. 
170,  178,  253  Fac.  313  (1927). 

If  the  relief  awarded  or  recovery  author- 

(B)  ized  by  a  judgment  is  excessive,  either  as  being 
greater  than  the  amount  demanded,  greater  than  the 
facts  or  evidence  would  justify,  or  as  improperly 
including  interest,  costs,  or  counsel  fees,  or  as 
allowing  excessive  interest  or  costs,  (or  where  a 
fee  simple  is  granted  to  the  condemnor,  when  the 
statute  only  authorizes  an  easement),  it  is 
erroneous  and  voidable,  but  may  not  be  impeached 
in  a  collateral  proceeding .   Thompson  v.  Chicago, 
B.  &  Q.  Ry.  Co.  et  al.,  78  Mont.  170,  179,  253 
Pac.  313  (1927). 

IV.   REMEDIES  OF  OWNERS  OF  PROPERTY 
A.  Ejectment 

The  payment  or  tender  of  compensation, 

(C)  the  amount  of  which  has  been  ascertained  in  the 
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manner  provided  by  law,  is  made  a  condition  pre- 
cedent to  the  acquisition  of  any  right  by  the 
public  Possession  taken  from  the  owner  without 
compliance  with  this  condition  is  wrongful,  and 
ejectment  will  lie  in  favor  of  the  owner  to  re- 
cover it.  The  fact  that  the  wrongdoer  is  a  pub- 
lic body  does  not  affect  the  right  to  maintain  the 
action.  In  contemplation  of  law  the  public  body 
has  been  guilty  of  a  wrong  for  which  it  is  as 
answerable  as  a  private  citizen  would  be,  under 
the  same  circumstances ,  Flynn  v.  Beaverhead 
County,  49  Mont,  347,  352,  141  Pac.  673  (1914). 

Once  a  public  highway  has  been  estab- 

(A)  lished,  it  remains  a  public  highway  until  abandoned 
as  provided  by  law.  Once  a  public  highway  has 
become  established,  the  aggrieved  property  owner 
cannot  resort  to  ejectment  to  enforce  his  rights, 
but  must  obtain  an  action  for  damages  in  order  to 
gain  relief „  Flynn  v.  Beaverhead  County,  49  Mont, 
347,  353,  141  Pac,  673  (1914), 

B.   Injunction 

Under  R.C.M.  1947,  sec.  93-4203,  pro- 

(B)  viding  that  an  injunction  cannot  be  granted  to  stay 
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a  judicial  proceeding  pending  at  the  commencement 
of  the  injunction  suit  unless  such  restraint  is 
necessary  to  prevent  a  multiplicity  of  such  pro- 
ceedings, injunction  does  not  lie  to  restrain  con- 
demnation proceedings  in  the  absence  of  a  showing 
that  the  restraint  is  necessary  to  prevent  a  mul- 
tiplicity of  proceedings.  Spratt  vc  Helena  Power 
Transmission, Co..  37  Mont,  60,  94  Pac.  631  (1908), 
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